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Transparency International France’s contribution to OHCHR’s call for input on
Human Rights Council resolution 52/21 on the negative impact of the non-
repatriation of funds of illicit origin to the countries of origin on the enjoyment of

human rights, and the importance of improving international cooperation:

1.  What are the main obstacles identified at the different stages of the process of repatriation of
funds of illicit origin to the countries of origin? Please refer to the identified legal, practical, and
INSTEULIONAl ODSTACIES. ..o 2

2. What are the main obstacles encountered by requesting and requested States at the different
stages of the process of repatriation of illicit fUNdS: . ..., 3

3. Please describe the negative impact of these obstacles and the non-repatriation of illicit funds
to the countries of origin on the enjoyment of human rights, with an enhanced focus on economic,
social, and CUUAl FINES. oo 5

4. What are the main challenges faced by requesting and requested States in overcoming the
obstacles to the repatriation of funds of illicit origin to the countries of origin? Please provide
examples of good practices in relation to overcoming the challenges and obstacles to the
repatriation of funds of illicit origin to the countries of Origin. ........cccooeviiie e 6

5. Please share what, if any, are the mechanisms in place in your country to measure illicit
financial flows not only related to corruption but also to human and drug trafficking.................... 6

6. What measures should be undertaken to ensure that returned assets are devoted to the
fulfilment of human rights? Please provide information on good practices in this regard, including
in relation to the establishment of managing and oversight mechanisms to ensure the appropriate
Use Of repatriated fUNAS. ... 7

7. Please provide any additional examples, good practices, and recommendations in relation to
the repatriation of funds of illicit origin to the countries of Origin........ccccceovviiiiiiiiiiiiiiic e, 10

8. Please provide information on opportunities for addressing and mechanisms for repatriating
human and drug trafficking related illicit financial flOWSs..........cccciiiiiiiiiiii e 10

Since 2008, Transparency International France (TI-France) has been fighting against 'ill-gotten' luxurious
properties purchased in France by corrupt leaders and their entourage. The recognition of

anticorruption associations’ legal standing in corruption cases and the adoption in August 2021 of an
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asset repatriation reform, two step forward reforms led by TI-France, have paved the way for better

compensation for corruption victims.

With 15 years of experience, TI-F has acquired recognized expertise in asset recovery and has developed
various means of action in this field, from advocacy to capacity-building and strategic litigation. TI-F’s
contribution to OHCHR'’s call for input on Human Rights Council resolution 52/21 on the negative impact
of the non-repatriation of funds of illicit origin to the countries of origin falls within the association’s

long-standing battle for responsible asset repatriation.

There are many obstacles to the restitution of stolen assets, each of which is a further setback to the
enjoyment of human rights. TI-F will not list all of these obstacles in this contribution but will focus on
the ones observed by the association, based in France, a destination country, while working in the asset

recovery area over the years.

1. What are the main obstacles identified at the different stages of the process of
repatriation of funds of illicit origin to the countries of origin? Please refer to the

identified legal, practical, and institutional obstacles.

Countries’ poor performance in enforcing against foreign bribery and prosecuting transnational money
laundering schemes is one of the first hurdles that hinders asset recovery and, in fine, the repatriation
of funds of illicit origin to the countries of origin. Such a poor performance lies on several factors: lack
of financial and human means that derive from a lack of political willingness to tackle foreign bribery
and money laundering, international cooperation hurdles, etc. When they are not political, these

obstacles are more practical than legal, as this is the case with international cooperation.

Apart from a few exceptions, destination countries are too reliant on origin countries’ initiatives to
initiate asset recovery proceedings®. This is despite international and domestic legal frameworks that
provide countries with jurisdiction to seize and confiscate assets of illicit origin and proceeds of crime.
Countries may indeed enforce foreign bribery by taking legal action against their national companies for
having bribed foreign officials abroad. The latest data however reveals that far too many countries still
do not efficiently criminalize foreign bribery: close to 50% percent of global exports come from countries

where foreign bribery enforcement is limited or inexistent?.

1 See for instance Into the Void, The EU’s struggle to recover the proceeds of grand corruption, TI-EU, 2019: “The system has
made the EU very reliant on the outcome of the legal proceedings in the countries of origins, which are often hampered by the
deficiencies of judicial and law enforcement systems in the countries affected by these sanctions. They may also be subject to
political interference.”

2 Transparency International, Exporting Corruption: Assessing enforcement of the OECD anti-bribery convention, 2022



https://www.transparency.org/en/publications/exporting-corruption-2022
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Proceeds of corruption may also be laundered and hidden abroad. Countries, for instance, may establish
jurisdiction over money-laundering offenses if assets suspected to be of criminal origin are located in
their jurisdiction®. In such cases, convictions for money laundering can be pronounced in assets holding
countries, thousands of miles away from where the predicate offence of corruption took place. However,
too many countries still rely on a predicate offense to secure a conviction for money laundering and
trigger an asset recovery process. In the European Union, for instance, the identification of the predicate
offence for the conviction for money laundering has been ranked at the top of the ten most relevant

legal and practical challenges®.

Far from being anecdotal, these practices hamper international cooperation and, ultimately, prevent the

return of stolen assets to the origin countries.

2. What are the main obstacles encountered by requesting and requested States at the

different stages of the process of repatriation of illicit funds:

It should first be noted that asset recovery does not limit itself to the requested State/requesting State
pattern®. Destination countries (i.e., countries where the stolen assets and proceeds of crime are
located) may seize, confiscate, and then return stolen assets and proceeds of crime without having
received any mutual legal assistance request from the country of origin (i.e., the country where the
stolen assets and proceeds of crime originate from). It is necessary to break out this pattern as
destination countries over reliance on origin countries’ legal proceedings is one of the main obstacles to

effective international asset recovery.

A. the identification and tracking of the funds.

A major obstacle to the identification and the tracking of the funds lies in the financial opacity that allow

the criminals to hide their stolen assets and proceeds of crime.

Tremendous progress has been made in recent years on fighting financial opacity, notably with the
lifting of banking secrecy and the Common Reporting Standard (CRS). This progress has not prevented
economic criminals from adapting their practices. For example, a study published in 2020 highlighted

the growing importance of real estate assets in offshore portfolios, which are not subject to the CRS®.

3 “Asset Recovery Handbook, A Guide for Practitioners, Second Edition”, Stolen Asset Recovery Initiative (StAR), 2020, p.309

4 Eurojust Report on Money Laundering, October 2022, p. 8

5> The Stolen Asset Recovery Initiative (StAR)’s Asset Recovery Handbook

6 LE GUERN S. et BOMARRE J, Will We Ever Be Able to Track Offshore Wealth? Evidence from the Offshore Real Estate Market
in the UK, Paris School of Economics, 2022
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Effective beneficial ownership transparency’ coupled with a global register of assets providing

"complete knowledge of global wealth holdings"® would make it possible to combat these practices.

B. Measures to seize/freeze and confiscate the funds.

Money laundering investigations allow destination countries to trigger asset recovery proceedings
without having to wait for origin countries to send a mutual legal assistance request. Despite these
advantages, this avenue for asset recovery remains underuse. One of the reasons is that many countries
set up high standards for public prosecutors to characterize the predicate offense. Consequently, as
underlined by EUROPOL, “prosecutors from these countries are more reluctant to start money
laundering investigations®”, which negatively impacts their ability to seize funds whose origin is

suspected as being illicit.

International standards already allow law enforcement authorities to characterize money laundering
without having to rely on a prior conviction for the predicate offence. An interpretative note to Article
23 of the United Convention Against Corruption (UNCAC) expressly specifies that “a prior conviction for
the predicate offence is not necessary to establish the illicit nature or origin of the assets laundered.
The illicit nature or origin of the assets and [...] any knowledge, intent or purpose may be established
during the course of the money-laundering prosecution and may be inferred from objective factual
circumstances®®.” Likewise, the Financial Action Task Force (FATF) provides that when proving that
property is the proceeds of a crime, it should not be necessary for a person to be convicted of a

predicate offence’.

A liberal interpretation of these international standards would allow prosecutors to open money
laundering investigation without it being necessary to establish all the factual elements or circumstances
relating to the predicate offence. French courts of justice have already adopted such a liberal

interpretation®?. In the European Union, a 2018 directive provides that Member States should prosecute

7 See Transparency International’s work on beneficial ownership transparency

8 EU Tax Observatory, Global Tax Evasion Report 2024

9 Legislative guide for the implementation of the United Nations Convention against Corruption, para. 248; Interpretative notes
for the official records (travaux préparatoires) of the negotiation of the United Nations Convention against Corruption
(A/58/422/Add.1), para. 32

10 |bid 5.

11 The FATF Recommendations, International standards on combating money laundering and the financing of terrorism &
proliferation; updated February 2023, Recommendations No. 3 “Money laundering offence” and its interpretative note, p. 38,
para.4

12 Enforcement of money laundering does not require that the predicate offence occurred in France, nor that it falls within the
French courts' jurisdiction, as long as its main elements are characterized (see Cass. Crim.; 20 February 2008; n° 07-82.977 —
Cass. Crim.; 24 February 2010; n® 09-82.857). According to established case law, the French courts may even prosecute money
laundering without having determined the circumstances of the commission of the predicate offences (see Cass. Crim.; 4
December 2019; n°® 19-82.469). The intent and knowledge required to prove the money laundering offence can be inferred

4


https://www.transparency.org/en/campaigns/global-standards-fatf-beneficial-ownership-transparency
https://www.taxobservatory.eu/

s TRANSPARENCY
INTERNATIONAL October 2023
FRANCE

and sanction money laundering without it being necessary to establish all the factual elements or

circumstances relating to the predicate offence, including the identity of the perpetrator.t®

C. therecovery and returning of the funds.

Once assets of illicit origin have been identified, seized, and confiscated, returning them to origin
countries is not challenging per se. What is challenging is repatriating confiscated funds while enforcing
principles of transparency and accountability and including civil society organisations (CSOs) in the

repatriation process.

Countries are proving ill-equipped to meet this challenge. Very few countries, both of origin and
destination, have a formal legal framework detailing the implementation of the principles of
transparency and accountability in restitution procedures. Such a legal framework, with remedies and
a clear division of roles and responsibilities between the various actors involved, either being national
and supranational authorities, private actors or CSOs, would make it possible to prevent political and
economic interests from taking precedence over the transparency and accountability of restitution

procedures.

3. Please describe the negative impact of these obstacles and the non-repatriation of illicit
funds to the countries of origin on the enjoyment of human rights, with an enhanced

focus on economic, social, and cultural rights.

The non-repatriation of confiscated assets of illicit origin negatively impacts the enjoyment of human
rights as much as a repatriation process carried out secretly and opaquely, excluding civil society
organizations. Indeed, a transparent, inclusive, and accountable return of misappropriated assets to the
origin countries does not only help countries to recover misappropriated wealth but also to develop and

strengthen their institutions and build the confidence they need to prevent such cases in the future.

The restitution of embezzled assets with a view to their social reuse is also a symbol of justice. By
depriving corrupt leaders of the enjoyment of the proceeds of their crime and allocating these
confiscated sums to improving people's living conditions, strengthening the rule of law, and fighting
corruption, the restitution of embezzled assets not only restores citizens' confidence in public

institutions, but also emphasizes the message that "crime does not pay".

from objective factual circumstances (see Cass. Crim.; 17 February 2016, n° 15-80.050; Cass. Crim.; 17 March 2015, n°® 14-
80805; Cass. Crim.; 25 October 2017, n° 16-80.238).
13 |bid., Article 3.3. b)
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4. What are the main challenges faced by requesting and requested States in overcoming
the obstacles to the repatriation of funds of illicit origin to the countries of origin? Please
provide examples of good practices in relation to overcoming the challenges and

obstacles to the repatriation of funds of illicit origin to the countries of origin.

Very few countries, both of origin and destination, have a formal legal framework detailing the
implementation of the principles of transparency and accountability in restitution procedures. They
instead rely on UNCAC Article 57, which gives rise to disparate asset recovery practices within one same

country, with major discrepancies from one recovery process to another.

One avenue to overcome asset recovery challenges previously exposed consist in enshrining principles

of transparency, accountability, and inclusion of CSOs into domestic legal frameworks.

In August 2021, France promulgated a law that established a legal framework for stolen assets
repatriation®. Under the new law, the confiscated assets of illicit origin must be returned as close as
possible to the population of the origin country with the aim of financing ‘co-operation and
development initiatives. In practical terms, a specific budgetary line has been created under the
auspices of the Public Development Assistance Mission, which falls under the Ministry of Foreign Affairs.
Ring-fencing the revenues in this way gives the Ministry of Foreign Affairs the flexibility to decide on a
case-by-case basis how funds will be returned. In November 2022, one year and a half after the
promulgation of asset repatriation law, the French Prime Minister released a circular detailing the
implementation modalities of the law which added clarity to the mechanism and strengthened its

transparency and accountability®.

As of today, France is currently negotiating with Syrian and Equatoguinean authorities the modalities of
the return of confiscated stolen assets from these countries but hasn’t returned any assets yet. This law
legal framework has, nevertheless, the merit of existing and minimises the risk of sacrificing the
requirements of justice and transparency in asset recovery procedures on the altar of political and

economic interests.

5. Please share what, if any, are the mechanisms in place in your country to measure illicit

financial flows not only related to corruption but also to human and drug trafficking.

N/A

14 Circular n° 6379/SG of November 22nd, 2022,
15 Article 2.X1 of Law No 2021-1031 of 4 August 2021
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6. What measures should be undertaken to ensure that returned assets are devoted to the
fulfilment of human rights? Please provide information on good practices in this regard,
including in relation to the establishment of managing and oversight mechanisms to

ensure the appropriate use of repatriated funds.

In 2022, TI-France published the second edition of its Handbook on Asset Restitution gathering good

practices and recommendations for the responsible return of stolen assets.

So far, despite growing voices calling for the enforcement of transparency, integrity, and accountability
principles in assert recovery processes'®, no country has yet set an example of best practice in asset
recovery. Destination countries and origin countries alike have failed to address these issues properly,
insofar as no country has adopted a comprehensive, consistent, and systematic asset recovery policy.
On the contrary, asset recovery experiences and practices remain disparate, with major discrepancies

from one recovery process to another, even in recent cases.

Tl-France has focused particularly on these issues when producing this handbook, with the aim of
providing a methodological foundation for a comparative approach to asset recovery processes. Drawing
on lessons learnt from past experiences in asset recovery and based on several studies carried out
abroad, TI-France has developed a series of color-coded indicators to measure the degree of
transparency, accountability, and inclusiveness at each stage of the asset recovery process and proposes

a series of good practices and recommendations.

TI-France has identified four main stages in the asset repatriation process:

- Stage 1: Negotiating the restitution terms between states.
- Stage 2: Selecting the projects to be financed with the recovered funds.
- Stage 3: Selecting recipient entities and allocating funds.

- Stage 4: Monitoring and evaluation.

16 GFAR Principles for Disposition and Transfer of Confiscated Stolen Assets in Corruption Cases, Civil society principles for
accountable asset return



https://transparency-france.org/wp-content/uploads/2022/06/Handbook-for-asset-restitution_Transparency-France_230622.pdf
https://star.worldbank.org/sites/star/files/the-gfar-principles.pdf
https://cifar.eu/wp-content/uploads/2020/10/CSO-Principles_EN.pdf
https://cifar.eu/wp-content/uploads/2020/10/CSO-Principles_EN.pdf
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This handbook also aims to dispel several misconceptions: that returning confiscated stolen assets is
tantamount to providing official development assistance; that involving a CSO in the asset recovery
process is enough to satisfy the inclusiveness requirement; and that involving an intergovernmental
organisation in the recovery process fulfils transparency and accountability requirements. Countering
these myths makes it possible to move beyond a paternalistic or neo-colonial vision and place the origin
countries’” populations — the primary victims of corruption — at the heart of asset recovery. Given that
both destination and origin countries have obligations of transparency and accountability, the argument

that imposing such principles is similar to conditionality falls short.

7. Please provide any additional examples, good practices, and recommendations in

relation to the repatriation of funds of illicit origin to the countries of origin.

See TI-France’s Handbook on Asset Restitution for further examples, good practices and

recommendations in relation to the repatriation of funds of illicit origin to the countries of origin.

8. Please provide information on opportunities for addressing and mechanisms for
repatriating human and drug trafficking related illicit financial flows.

N/A
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